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State Unemployment Tax Avoidance (SUTA Dumping)

The Employment Security Commission (ESC) has become increasingly aware of the practice of State Unemployment

Tax Avoidance (also called “SUTA dumping™) in North Carolina. The agency has also learned that certain tax
advisory companies are promoting this activity as a way of gaining business by pmmlsmg putﬂnt:al c]lantﬂ reduccd

expenses and increased profits. B
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APPENDIX A

Potential Strategies & Benefits

Strategy 1

Implement Employee Split
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Team Experience

We Have Recent, Direct Experience on Similar Projects for Other Companies

Mampers of our team have ceveloped and Implementad similar plannsng (rateges (of other ofganizations

hree years our team has been imvmolved in numerous suta planning projects including
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SUTA DUMPING LOG

As of April 8, 2005

TOTALS
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TAX
DUE

18,142.37
392,460.15
472,244.91
467,749.58

1,303,993.82
801,891.09
680,829.66

64,565.56
797,863.87
310,794.13

1,723,843.49
2,590,714.82

27,885.50

1,154,536.70
272,888.31
401,735.39
1,009.82
580,180.74
340,159.92
121,609.49
570,749.42
5,698.11

$10,290,839.50
$ 4,013,161.96

$

$
$
$
$
$
$
$

45,987.99
59,799.20
1,548.62
2,160.00
723,752.73
130,818.06
351,625.10
220,021.86

$ 28,941,261.87
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TAX
PAID

18,142.37
392,460.15
472,244.91
467,749.58

1,212,518.00
250,480.63
680,829.66

64,565.56
797,863.87
310,794.13

1,300,000.00
1,187,878.77

272,888.31
361,735.39
1,009.82
$387,765.44
100,000.00
121,609.49
570,749.42
5,698.11

1,900,000.00

30,000.00

$ 10,906,983.61
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INTEREST AND
PENALTIES DUE

9,158.27
145,002.45
114,982.73
123,665.31
538,572.03
333,964.51
304,858.02

90,776.11
272,003.44
149,518.36
721,063.48

1,367,286.79

8,595.43
475,530.53

66,135.86
221,127.33
502.56
92,559.37
119,571.02
40,262.60
100,762.08
4,184.12
4,458,119.64
2,240,390.28

5,558.99

35,645.08

2,006.18

1,036.96
592,080.29

20,291.45
177,708.61

95,812.86

12,928,732.74

INTEREST AND
PENALTIES PAID

AR PHALLHLHR R

R R R

¥ ¥

R e A T e A R A R A A R R

©

TOTAL
DUE

27,300.64
537,462.60
587,227.64
591,414.89

1,842,565.85
1,135,855.60
985,687.68
155,341.67
1,069,867.31
460,312.49
2,444,906.97
3,958,001.61

36,480.93

1,630,067.23
339,024.17
622,862.72
1,512.38
672,740.11
459,730.94
161,872.09
671,511.50
9,882.23
14,748,959.14
6,253,552.24

51,546.98

95,444.28

3,554.80
3,196.96
1,315,833.02
151,109.51
529,333.71
315,834.72

41,869,994.61
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TOTAL
COLLECTED

18,142.37
392,460.15
472,244.91
467,749.58

1,212,518.00
250,480.63
680,829.66

64,565.56
797,863.87
310,794.13

1,300,000.00
1,187,878.77

272,888.31
361,735.39

1,009.82
387,765.44
100,000.00
121,609.49
570,749.42

5,698.11

1,900,000.00

30,000.00

10,906,983.61



North Carolina SUTA Law

o Our notion of an employer Is fixed by
the statutory “common law term”
employment defined as being the “legal
relationship of employer and employee

e Our new continuity of control statute
changes nothing. It maintains law.

— NC won’t give dependent spinoffs
status as independent Ul employers

e Continuity of control exists where same
actors change business formats




Penalties

* 50% fraud penalty on tax due for intent
to evade

e Attempt to evade or defeat Tax Class H
felony

e Aiding, assisting, counseling, preparing,
procuring a false filing is also Class H
felony.




“The Numbers Today”
(August 2005)

58 In field

Potential awaiting investigation (90)
Collected - 12,000,000 (+)

In negotiation - 20,000,000 (+)
Projected - 28,000,000 (+) on
(28) of the (90)



“The Process”

Detection

Prioritize

nvestigate

Post-Investigative Conference
Negotiate/Settle/Assess
Litigation




“Forensic Prep”

Gather sufficient documentation
Leave “no stone unturned” during the interview

Do not forget about the e-mails and internal
memos

During post conferences, ask attorneys and
orincipals for comments

—~0cus on our responsibility (do not walver)




Employers & Their Dream Teams

“We had a real business purpose”

“Other governmental authorities condone
our actions”

“The Unions require this”

“We need to have separate accounting for
possible litigation or sale”

“It Is not real money”



Employment Security Commission of North Carolina
FPoxt (Yfice Box 26504 Raleiph, North Coroling 27611 (919 733.31.20

Michael F. Easley Harry E. Payvne, Jr.
Governar August 6, 2004 Chatrman

Emplover
Address
City State

RE: Account Number: 12-34-567

The Employment Security Commission has concluded its review of your compliance with the
reporting requirements of Chapter 960 f the General Statues of North Carolina.  The
investigation revealed discrepancies that appear inconsistent with the provisions of the
Employment Secunty Law of North Carolina

If you would like to discuss the investigation, please request a conference within 15 days of this
letter. If a request is not received as mentioned above, a written report will be sent to you to
include an assessment of any additional tax, interest and penalties due

e R B L

If vou have any questions please do not hesitate to call me at (919) 733-7396
Sincerely,
W, T. Brinn, Ir,

Field Tax Operations Manager
Unemployment Insurance Division




SUTA Dumping — Field Investigations
Basic Strategy

Arrange Meeting with Decision Makers (phone contact)
Ask for documents to be made available at initial
meeting

Team of two experienced auditors meet with principals
to gather information

Information and documents discussed with Tax
Management

Follow-up meeting with principals to discuss findings
Formal internal report prepared by auditors for Tax
Management

Customized assessment letter generated, approved,

and mailed to employer




SUTA Dumping — Field Investigations

Requested Documents

Bill of Sale

Description of assets acquired

Corporate minutes describing the formation of the LLC’s

Federal Forms: 940, 941 W-2's, W-3, 8832, SS4 (as relevant after
formation)

Notice of coverage of Workman’s Comp.

Notice of fringe benefits to include health, life and retirement

Income tax return

Rent agreements, leases

Bank account names and numbers for payroll and operating
expenses

Any management agreements between LLC’s and parent
equipment leases

NOTE: Documentation related to advisors and consultants are
verbally requested at initial meeting (possible subpoena later)




SUTA Dumping — Field Investigations

Basic Interview Questions

Why have you set up these entities?

Are these entities disregarded for income tax
purposes?

(if appropriate) Describe how these entities are a
distinct and severable portion of the former company

What company names are shown on invoices, payroll
checks, back accounts, et cetera?

Can these LLC’s or related establishments/divisions
obtain bank loans, etc. independently?

What FID#’s are being used by the various entities?

Under what entities are income tax and quarterly
payroll taxes (other than SUTA), being reported?

How was the percentage of transfers, if applicable,
determined? How does this percentage relate to the

workforce now and in the projected future?




Basic Interview Questions - continued

Are retirement and fringe benefit packages
handled differently related to the change In
structure?

How Is the workforce being reported now?

Are there plans to change this reporting?

Do workers know about this entity change?

Why are you doing this?

Who advised you to do this?

B







Questions

e ted.brinn@ncmail.net
e 919-733-7396 ext 201



